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IN RE:

	

Order Approving the Local Rule on Mediation for the Christian
Circuit Court, 3rd Judicial Circuit

The Local Rule on Mediation for the Christian Circuit Court, 3 rd Judicial

Circuit, is hereby approved .

ENTERED: June :5- , 2002 .



JOHN L. ATxtNs
CIRCUIT JUDGE
DIVISION II

ChiefJustice Joseph Lambert
Supreme Court of Kentucky
Frankfort, KY 40601

Dear Mr . ChiefJustice,

The Christian County Bar Association has approved a mediation rule .

We request your approval ofthis rule so we can implement it as part ofour local rules
of court.

JLA/dp

L . Atkins, ChiefJudge
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COMMONWEALTH OF KENTUCKY
THIRD JUDICIAL CIRCUIT

	

COURTHOUSE
511 SOUTH MAIN STREET

HOPKINSVILLE, KENTUCKY 42240
TELEPHONE : (270) 889-6537

FA-x: (270) 889-6006

May 17, 2002



Rule 1 .

	

Preamble and Scope .

LOCAL RULE ON MEDIATION
CHRISTIAN CIRCUIT COURT
HOPKINSVILLE, KENTUCKY

The Christian County Circuit Courts find that under some
circumstances the process known as mediation may provide an efficient
and cost-effective alternative to traditional litigation, and, further, that the
wise and judicious use of mediation may benefit litigants .

Mediation is intended to help both litigants and the Courts facilitate
the settlement of disputes . Litigants should participate in good faith and
in, an, earnest attempt to resolve their differences .

This Rule refers to mediation . Nothing in this Rule shall prohibit
parties from resolving disputes through other methods . However, in any
case where one party may pose a risk of harm (such as domestic
violence) to another party or family member, mediation should not be
used .

Rule 2.

	

Mediation defined .

Mediation is an informal process in which a neutral third person(s)
called a mediator facilitates the resolution of a dispute between two or
more parties . The process is designed to help disputing parties reach
an agreement on all or part of the issues in dispute . Decision-making
authority remains with the parties, not the mediator. The mediator
assists the parties in identifying issues, fostering joint problem-solving,
and exploring settlement alternatives .

.L:le 3.
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At any time on its own motion or on motion of any party, the Court
may refer a case or portion of a case for mediation . In this decision, the
court shall consider :

(a)

	

the stage of the litigation, including the need for discovery,
and the extent to which it has been conducted ;

(b)

	

the nature of the issues to be resolved ;
(c)

	

the value to the parties of confidentiality, rapid resolution, or
the promotion or maintenance of on-going relationships ;



(d) the willingness of the parties to mutually resolve their
dispute ;

(e)

	

other attempts at dispute resolution ; and
(f)

	

the ability of the parties to participate in the mediation
process including the ability of the parties to pay the cost of mediation.

Rule 4.

	

No stay of proceedings .

Unless otherwise ordered by the Court, mediation shall not stay
any other proceedings.

Rule 5.

	

Appointment of mediator.

Within fifteen (15) days of referral, the parties shall agree on a
mediator or a mediation service . If the parties cannot agree, they shall
notify the court, which will select a mediator or a mediation service .

Rule 6.

	

Mediator compensation .

The mediator shall be compensated at the rate agreed between
the mediator and the parties if the mediator is chosen by agreement. If
the mediator is appointed by the Court, the fee for the mediator shall be
reasonable and no greater than the mediator's standard rate as a
mediator and said fees shall be subject to court approval . Unless
otherwise agreed by the parties or ordered by the Court, the parties shall
equally divide the mediator's professional dues .

Rule 7.

	

Mediation procedure .

Following selection of the mediator, the mediator shall schedule an
initial mediation conference within thirty (34) days which shall be held
within sixty (6a) days thereafter or such other time as scheduled by the
Court. The mediation conference shall be held in the county in which
the case is pending or at a site agreed upon by the parties . The
mediator may meet with the parties or their counsel prior to the
mediation conference for the purpose of establishing a procedure for the
mediation conference . The mediator may require the parties to submit a
confidential statement of the case or other materials that the mediator
may reasonably believe appropriate for efficiently conducting the
mediation conference .



Rule 8.

	

Attendance at mediation conference .

The parties must attend the mediation conference. Counsel shall
attend the mediation conference unless otherwise agreed to by the
parties and the mediator or ordered by the Court. If a party is a public
entity, it shall appear by the physical presence of a representative with
full authority to negotiate on behalf of the entity and to recommend
settlement to the appropriate decision making body or officer of the
entity . If a party is an organization other than a public entity, it shall
appear by the physical presence of a representative, other than the
party's counsel of record, who has full authority to settle without further
consultation .

	

If any party is insured for the claim in dispute ; that party
shall also be required to have its insurer(s) present by the physical
presence of a representative of the insurance carrier(s) who is not that
carrier's outside counsel ; this representative must have full settlement
authority . The foregoing requirements of attendance may be varied only
by stipulation of the parties or by order of the Court for good cause
shown.

Rule 9.

	

Completion or termination mediation .

The mediator may terminate the mediation conference after a
settlement is reached or when the mediator determines that continuation
of the process would be unproductive . After the initial mediation
conference, mediation shall continue only by the agreement of the
parties, their counsel and the mediator, or by order of the Court.

Rule 10 .

	

Report to the court.

The mediator shall report to the court that the mediation has not
occurred, has not been completed, or that the mediation has been
completed with or without an agreement on any or all issues . With the
consent of the parties, the mediator may also identify those matters
which, if resolved or completed, would facilitate the possibility of a
settlement .



Rule 11 .

	

Agreement.

Rule 12.

	

Confidentiality .
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If an agreement is reached during the mediation conference, it
shall be reduced to writing and signed by the parties . The parties shall
be responsible for the drafting of the agreement, although the mediator
may assist in the drafting of the agreement with the consent of the
parties .

A.

	

Mediation sessions shall be closed to all persons other than
the parties, their legal representatives, and other persons invited by the
mediator with the consent of the parties .

E .

	

Mediation shall be regarded as settlement negotiations for
purposes of K.R.E . 408 .

G. Mediators shall not be subject to process requiring the
disclosure of any matter discussed during the mediation, but rather,
such matters shall be considered confidential and privileged in nature
except on order of the Court for good cause shown . This privilege and
immunity reside in the mediator and may not be waived by the parties .

D.

	

Nothing in this rule shall prohibit the mediator from reporting
abuse according to KRS 209 .030, KRS 620 .030, or other applicable law.



Of Counsel
PAUL K . TURNER

Hon. Judy A. Hall
Judge, Family Court
100 Justice Way
Hopkinsville, KY 42240

KEMP, ISON, HARTON, TILLEY & HOLLAND

Hon. Edwin M . White
Judge, Christian Circuit Court
100 Justice Way
Hopkinsville, KY 42240

Hon. John L. Atkins V"'

Judge, Christian Circuit Court
100 Justice Way
Hopkinsville, KY 42240

ATTORNEYS AT LAW
612 SOUTH MAIN STREET
POST OFFICE BOX 648

HOPKINSVILLE, KENTUCKY 42241-0648

April 24, 2002

RE:

	

PROPOSED LOCAL RULE ON MEDIATION

Dear Judge White, Judge Atkins and Judge Hall :
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Enclosed is a proposed Local Rule on Mediation which was prepared
by the Local Rules Committee of the Christian County Bar Association and
adopted at a meeting with a quorum present on April 22, 2002 . This
proposed rule is based on the model rules of mediation promulgated by the
Supreme Court . Our committee made only three minor changes . Those are
as follows :

1 .

	

We added a provision to Rule 3 providing that the Court
consider the ability of the parties to pay the cost of mediation as one of the
factors in determining whether to order mediation .

J . DANIEL KEMP PHONE
ROBERT E. ISON WRITER'S DIRECT E-MAIL (270) 886-8272
LEE M. HARTON dkemp@kihtlaw .com
JOHN C . TILLEY TELECOPIER
JASON E. HOLLAND (270) 885-5207
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2 .

	

We added a provision to Rule 6 providing that the Mediator fee
would be subject to court approval in cases where the court appoints the
Mediator.

3 .

	

We changed Rule 7 to clarify that the mediation would be
scheduled within thirty (30) days after selection of the Mediator and the
mediation itself would then be held within sixty (60) days thereafter, or such
other time as scheduled by the court.

These Local Rules for Mediation are proposed for your adoption and
forwarding to the Supreme Court for approval at that level . I believe the
appropriate process would be for the Circuit Judges to jointly enter an Order
adopting a local rule on mediation with the actual rule attached to the Order .

Please call me if you have any questions . The other members of the
committee were Doug Willen and Jack Lackey.
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Doug Willen
Jack Lackey

Sincerely,

J . Daniel Kemp


