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Question 1: Where a judge is sued in his official capacity and the Attorney General's office
provides legal counsel, is the judge automatically disqualified from any case in
which the Attorney General participates?

Answer 1 :

	

No. Where a judge is sued in his official capacity and the Attorney General
represents him, he need not automatically disqualify himself. In addition, because the
Committee did not believe that most parties and their attorneys would consider the
information relevant, the judge is not required to provide notice on the record of the
Attorney General's representation. Canon 3(E)(1).

Because of the nature of the lawsuits against judges represented by the Attorney
General, a majority of the Judicial Ethics Committee voted to revise JE-102 to remove the
requirement of notice on the record. The majority of these lawsuits are small, nuisance suits or
lawsuits where the Commonwealth is the real party in interest; therefore, such a revision was
considered consistent with the Commentary to Canon 3(E)(1) which requires a judge to give
notice of a relationship when he believes that the parties and their attorneys would consider the
information relevant even if the judge himself does not consider the information relevant.
Disqualification is required only when a judge's impartiality might reasonably be questioned. As
the majority of the Committee did not consider that disqualification would be required in most of
these cases or that most parties and their attorneys would have an objection, the burden was
shifted to them to take notice of the relationship and raise the objection.
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*Mr. Uhel Barrickman did not participate in this decision.
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