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IN RE:
ORDER AMENDING

RULES OF THE SUPREME COURT (SCR)

2003-2

The following temporary amendments to the Rules of the Supreme Court (SCR) shall
become effective March 17, 2003 and remain in effect until January 1, 2004.

As used in SCR 3 .900 through SCR 3 .980 :

(1) "Impairment" means and includes any mental, psychological or emotional
condition that impairs or may foreseeably impair a person's ability to practice law or serve on
the bench . Impairment may result from addiction to intoxicants or drugs, chemical
dependency, substance abuse, mental disease, mental disorder or defect, or psychological or
emotional illness .

(2) "The Kentucky legal community" means and includes (a) all members ofthe
Kentucky Bar Association, including judges ; (b) all applicants for admission to the practice of
law in Kentucky ; (c) all students enrolled at law schools in the Commonwealth ; and (d) all
members of the Association who have been suspended from the practice of law pursuant to
the Rules of the Supreme Court .
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Kentucky Lawyer Assistance Program (KYLAP)

(1) There is hereby established a state-wide program to be called the Kentucky
Lawyer Assistance Program (or "KYLAP"), which shall be operated by the Association in
accordance with these Rules . It shall be the mission and purpose of KYLAP to address
impairment issues within the Kentucky legal community in a manner that serves and promotes
the general mission and purpose of the Association as set forth in SCR 3 .025 .

(2) KYLAP shall offer certain types of assistance as described in this Rule to
members of the Kentucky legal community who suffer from actual or potential impairment,
and may proceed to provide such assistance to any member ofthe said community as
requested or authorized . The types of assistance offered and provided by KYLAP in a
particular case may include lay counseling and encouragement ; assisting, planning and
execution of interventions ; providing information about treatment alternatives ; monitoring
progress of recovery from impairment, which may include assistance in arranging, scheduling



and tracking attendance at recovery programs, appointments with counselors, therapists and
medical care providers and compliance with alcohol or drug screens ; monitoring compliance
with voluntary or involuntary treatment or recovery programs, which may include
documentation and reports concerning compliance or non-compliance ; obtaining
authorizations in conformity with federal and state law ; and other related tasks that may assist
a member of the said community in addressing an actual or potential impairment ; provided,
however, that KYLAP shall perform the aforesaid types of assistance in such a manner that
KYLAP's staff does not render legal or medical advice and does not engage in any activity
which constitutes the practice of law or medicine .

(3) KYLAP shall develop and present educational programs for the Kentucky legal
community regarding issues of impairment and shall pursue other appropriate opportunities to
increase awareness and understanding of such matters and cultivate an environment in which
issues of impairment are properly addressed .

(4) KYLAP shall serve as a resource within the Association with respect to matters of
impairment, so that all functions and activities ofthe Association may benefit from KYLAP's
information and expertise in matters of impairment .

(5) KYLAP may engage in other activities consistent with these Rules and as
authorized by the operating policies and procedures adopted by the KYLAP Commission.

(6) KYLAP shall perform all of the aforementioned duties in a manner consistent
with the confidentiality provisions of Rule 3 .970 .

(7) KYLAP shall be funded from the annual dues collected by the Association
pursuant to these Rules. KYLAP may also charge reasonable and appropriate fees for
services rendered and accept monetary gifts in support of its activities, to the extent
authorized by the KYLAP Commission and approved by the Board .
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Kentucky Lawyer Assistance Program Commission
(KYLAP Commission)

(1) The Board of Governors shall appoint a Commission to be called the Kentucky
Lawyer Assistance Program Commission or "KYLAP Commission", which shall have
general responsibility for the administration of KYLAP in accordance with these Rules .

(2) The Commission shall consist of fifteen (15) persons, as follows : (a) two
members ofthe Board of Governors ; (b) an active member of the Association (either a lawyer
or judge) from each ofthe seven Supreme Court Districts ; (c) two other active members ofthe
Association (either lawyers or judges) ; and (d) four (4) citizens of the Commonwealth who
are not members ofthe Kentucky legal community. The Board shall appoint persons who
have a demonstrated interest in issues of impairment and shall also endeavor to make
appointments which create a diversity of knowledge and life experience within the
Commission's membership .



(3) Each member of the Commission shall be appointed for a period of four (4) years .
However, in order to achieve staggered terms, the initial members of the Commission shall be
appointed as follows :

(a) Five of the Commission members who are lawyers or judges shall be
appointed for two-year terms ;

(b) Four of the Commission members who are lawyers or judges shall be
appointed for three-year terms ;

(c) Two of the Commission members who are lawyers or judges shall be
appointed for four-year terms ;

(d) Two ofthe Commission members who are not members of the Kentucky legal
community shall be appointed for three-year terms ; and

(e) Two ofthe Commission members who are not members of the Kentucky legal
community shall be appointed for four-year terms .

Thereafter, when any vacancy occurs in the membership of the Commission, that
vacancy shall be filled by appointment by the Board of Governors . When a vacancy occurs
prior to the expiration of a member's term, the new member shall be appointed for the
remainder of the unexpired term . When a vacancy occurs because of the expiration of a term,
the new member shall be appointed for a four-year term .

(4) The Commission shall have a Chair and a Vice-Chair. The Chair shall be
appointed annually by the Board of Governors with input from the Commission and the
KYLAP Director. The Vice-Chair shall be elected annually by the members of the
Commission.

(5) The Commission shall meet quarterly or upon call of the Chair or upon the request
of five (5) or more members . A member's failure to attend three (3) consecutive meetings
will automatically result in the vacancy of that member's position on the Commission.

(6) The Commission shall have general responsibility for the administration of
KYLAP in accordance with these Rules . In discharging its responsibility KYLAP shall have
the authority to :

(a) Adopt operating policies and procedures as necessary and appropriate to
implement these Rules and administer KYLAP, provided that such policies and
procedures shall receive prior approval of the Board ; and

(b) Make reports to the Board and Court annually or as otherwise required, provided
that such reports shall be of a statistical and summary nature and shall not
compromise the confidentiality of any referral under SCR 3 .950 or any assignment
under SCR 3 .960 .
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KYLAP Program Director and Staff

The Board of Governors, through the Executive Director of the Association, shall
appoint a KYLAP Program Director and sufficient staff to provide administrative support for
the KYLAP Commission and the KYLAP program . The Program Director shall be
responsible for the administration of KYLAP.
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KYLAP Volunteer Counselors

KYLAP may enlist volunteer counselors to assist KYLAP in discharging KYLAP's
duties under these Rules. Such volunteer counselors shall be subject to all provisions of these
Rules including the provisions of SCR 3 .910(2) limiting the types of assistance provided by
KYLAP and the confidentiality requirements of SCR 3 .990 .

SCR 3.950 Self-Referrals

Any member of the Kentucky legal community may contact KYLAP to obtain
information about KYLAP's services or to request assistance from KYLAP regarding an
actual or potential impairment . Any such communication with KYLAP shall be confidential
in nature and shall be held in strict confidence by KYLAP's staff and by all other persons
involved in the implementation and delivery of KYLAP's services . Upon receiving any such
inquiry, KYLAP may offer assistance of the nature described in Rule 3 .910(2) as appropriate
to the person's situation and circumstances, and may proceed to provide such assistance as
authorized by that person .

SCR 3.960 Third Party Referrals

(1) Any person may contact KYLAP and request or suggest that KYLAP offer
assistance to a member ofthe Kentucky legal community who is suffering or may be suffering
from an actual or potential impairment .

(2) When a person contacts KYLAP pursuant to this Rule, his or her communication
with KYLAP shall be confidential in nature and shall be held in strict confidence by
KYLAP's staff and by all other persons involved in the implementation and delivery of
KYLAP's services . Further, if KYLAP proceeds to communicate with the member of the
Kentucky legal community who is the subject matter of the contact, KYLAP shall not disclose
any information about its communications with the person who made the third-party referral,
except as authorized by that person .

(3) Any person who contacts KYLAP pursuant to this provision shall be immune from
any liability to the person who is the subject matter of the contact, or to any other person, by
reason of contacting KYLAP pursuant to this Rule .

SCR 3.970 Agency Referrals

(1) A member of the Kentucky legal community who is the subject of a pending
admission or disciplinary proceeding before an agency of the Supreme Court of Kentucky



may authorize that agency to make a confidential request for assistance from KYLAP in
evaluating or addressing any actual or potential impairment that may be relevant to the issues
which the agency is charged with considering in the proceeding. In particular :

(a)

	

Amember ofthe Kentucky legal community who is the subject of an application
for admission, restoration or reinstatement to the practice of law in the
Commonwealth may authorize the Office of Bar Admissions to communicate in
confidence with KYLAP for the purpose of requesting assistance from KYLAP
in evaluating and addressing any actual or potential impairment that may be
relevant to the OBA's consideration or disposition of the application for
admission, restoration or reinstatement .

(b)

	

Amember or former member ofthe Association who is the subject of a
disciplinary complaint or investigation pending before the Inquiry Commission
may authorize that Commission to communicate in confidence with KYLAP for
the purpose of requesting assistance from KYLAP in evaluating and addressing
any actual or potential impairment that may be relevant to that Commission's
consideration or disposition of that complaint or investigation .

(c)

	

Amember or former member ofthe Association who is the subject of an
investigation or prosecution by the Office of Bar Counsel may authorize OBC to
communicate in confidence with KYLAP for the purpose ofrequesting
assistance from KYLAP in evaluating and addressing any actual or potential
impairment that may be relevant to OBC's recommended disposition of that
investigation or prosecution .

(2) Before an agency of the Court makes any contact with KYLAP pursuant to
paragraph (1) of this Rule, it shall obtain a written authorization from the person who is the
subject of the proposed assistance clearly evidencing the fact that such person has authorized
the agency to communicate with KYLAP for one or more purposes set forth in paragraph (1) .

(3) Upon receiving any request for assistance from an agency ofthe Court pursuant to
paragraph (1) of this Rule, KYLAP shall satisfy itself: (a) that the person who is the subject of
the proposed assistance has authorized the agency to communicate with KYLAP, in
accordance with paragraphs (1) and (2) of this Rule ; and (b) that the requested assistance falls
within the scope of KYLAP's mission and services as set forth in Rule 3 .910 .

	

KYLAP shall
not take any other steps in response to the request until it has satisfied itself of these two
threshold matters .

(4) After satisfying itself of the threshold matters set forth in paragraph (3), KYLAP
shall determine whether it is able to provide any assistance to the requesting agency and
respond appropriately to that agency . KYLAP is not obligated by these Rules to accept any
request for assistance or become involved in any proceeding before any agency of the Court,
and shall do so only when it determines that it is able to provide assistance in accordance with
these Rules.



(5) Before providing any assistance pursuant to a request from an agency of the Court,
KYLAP shall obtain a written authorization, waiver and release from the person who is the
subject of the proposed assistance, in which that person authorizes KYLAP to :

(a) provide appropriate status reports to the requesting agency, and to any other
appropriate agencies of the Court, regarding any aspect of the assistance provided
by KYLAP after the date KYLAP has accepted the request for assistance,
including, without limitation, (i) any assessment or diagnosis of the person's
condition rendered after the date KYLAP has accepted the request for assistance,
(ii) the person's progress in addressing the actual or potential impairment after the
date KYLAP has accepted the request for assistance, and (iii) the person's
compliance or non-compliance with any terms or conditions imposed by the Court,
any agency of the Court, or KYLAP, after the date KYLAP has accepted the
request for assistance;

(b) disclose to the requesting agency, and to any other appropriate agencies of the
Court, any information gathered or received by KYLAP after the date KYLAP has
accepted the request for assistance, for use as evidence in any admission,
disciplinary, restoration or reinstatement proceeding, subject to the rules of
evidence and procedure in that proceeding ; and

(c) provide testimony in any admission, disciplinary, restoration or reinstatement
proceeding regarding assistance provided by KYLAP after the date KYLAP has
accepted the request for assistance, subject to the rules of evidence and procedure
in that proceeding .

SCR 3.980 Supreme Court Assignments to KYLAP

(1) The Supreme Court may assign appropriate tasks and responsibilities to KYLAP
relating to the evaluation of an impairment or the monitoring of a person's progress toward
recovery from impairment as part of the Court's final disposition of any application for
admission to the bar, petition for temporary suspension, charge of professional misconduct or
application for restoration or reinstatement, where an issue of impairment has been raised in
the proceeding, provided that in no event shall KYLAP become involved in any proceeding
prior to the final disposition of that proceeding without the consent of the lawyer.

(2) The Board of Governors may recommend that the Court assign appropriate tasks
and responsibilities to KYLAP as described in paragraph (1) of this Rule as part of the
Board's recommendation to the Court in any disciplinary, restoration or reinstatement
proceeding, where an issue of impairment has been raised in the proceeding before the Board.

(3) When KYLAP receives a matter by assignment from the Court pursuant to
paragraph (1) of this Rule :

(a) KYLAP shall proceed to provide assistance of the nature described in Rule
3 .910(2) in accordance with the terms ofthe Court's order, and may impose
additional requirements on the person who is the subject of the assignment as



necessary to perform the assignment ;

(b) KYLAP may provide reports to the Court, and to one or more agencies of the
Court, as authorized or required by the terms ofthe Court's order ;

(c) Any information gathered or received by KYLAP after the date of the Court's
order and in the course of discharging the tasks and responsibilities assigned
by the Court as part of a final disposition under paragraph (1) of this Rule may
be used as evidence in any admission, disciplinary, restoration or reinstatement
proceeding regarding the person who is the subject ofthe assignment, subject
to the rules of evidence and procedure in that proceeding ; and

(d) One or more representatives of KYLAP may be called as witnesses in any
admission, disciplinary, restoration or reinstatement proceeding for the purpose
of testifying about information gathered or received by KYLAP after the date
of the Court's order and in the course of discharging the tasks and
responsibilities assigned by the Court as part of a final disposition under
paragraph (1) ofthis Rule, subject to the rules of evidence and procedure in
that proceeding .

SCR 3.990 Confidentiality .

(1) All communications to KYLAP and all information gathered, records maintained
and actions taken by KYLAP shall be confidential, shall be kept in strict confidence by
KYLAP's staff and volunteers, shall not be disclosed by KYLAP to any person or entity,
including any agency ofthe Court and any department of the Association, and shall be
excluded as evidence in any civil, criminal or administrative proceeding and in any
proceeding before the Court, the Board of Governors or the Office of Bar Admissions, except
that :

(a) if the person who is the subject of KYLAP's assistance has provided a written
release authorizing disclosure of communications to KYLAP or information
gathered, records maintained or actions taken by KYLAP, KYLAP may disclose
such information in strict accordance with the terms and conditions ofthat written
release ;

(b) if the matter was assigned to KYLAP by the Court pursuant to paragraph SCR
3 .980, KYLAP may issue reports, disclose information and provide testimony as
set forth in paragraph (3) of that Rule, and this Rule 3 .990 shall not be construed
as a basis for excluding otherwise admissible evidence from any admission,
disciplinary, restoration or reinstatement proceeding ; and

(c) if KYLAP provided assistance pursuant to an agency referral under SCR 3 .970,
KYLAP may issue reports, disclose information and provide testimony as set forth
in paragraph (5) of that Rule, and this Rule 3 .990 shall not be construed as a basis
for excluding otherwise admissible evidence from any admission, disciplinary,
restoration or reinstatement proceeding .



(2) The foregoing requirement of confidentiality shall apply to all members of the
KYLAP Commission, all KYLAP staff members and volunteers, all employees ofthe
Association, all volunteer counselors, all persons who provide information or other assistance
to KYLAP in connection with any referral or assignment, and all other persons who
participate in the performance or delivery of KYLAP's services .

SCR 3.995 Immunity .

The duties imposed by these Rules are duties owed to the Supreme Court, not to any
other person or entity . Nothing in these Rules shall be construed as creating any cause of
action or right of suit against any person or entity . The Kentucky Bar Association, the Board
of Governors, the KYLAP Commission, the Inquiry Commission, the Office of Bar
Admissions, the Executive Director of the Association, the KYLAP Program Director, the
Office of Bar Counsel, all oftheir officers, members, employees or agents, and all volunteer
counselors enlisted to assist KYLAP pursuant to SCR 3 .940 shall be immune from liability
for the performance or non-performance of the activities authorized by these Rules .

All concur .

ENTERED : March 1,3, 2003 .


